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What have you done since you obtained your 
license to practice land surveying? 
 
If you are studying for your license, do you study 
for the exam or do you study to become a Land 
Surveyor? 
 
What do you fear the most, a back charge or being 
sued? 
 
What do you do if you are served a subpoena? 
 
What is in your files? 
 
Who is looking out for you? 
 
 



THE RULES HAVE CHANGED 
 
8725.1. Legislative intent; requirement for responsible 
charge It is the intent of the Legislature that the 
licensure requirements that are imposed upon private 
sector professional land surveyors and land surveying 
partnerships, firms, or corporations shall be imposed 
upon the state and any city, county, city and county, 
district, and special district that shall adhere to those 
requirements. Therefore, for the purposes of Section 
8725 and this chapter, at least one person authorized to 
practice land surveying shall be designated the person in 
responsible charge of professional land surveying work 
practiced in any department or agency of the state, city, 
county, city and county, district, or special district.  
(Added by Stats. 2014, Ch. 400, Sec. 15. Effective January 1, 2015.) 



8771. Setting of monuments; monument perpetuation  
 
(a) Monuments set shall be sufficient in number and 
durability and efficiently placed so as not to be readily 
disturbed, to ensure, together with monuments already 
existing, the perpetuation or facile reestablishment of 
any point or line of the survey. (b) When monuments 
exist that control the location of subdivisions, tracts, 
boundaries, roads, streets, or highways, or provide 
horizontal or vertical survey control, the monuments 
shall be located and referenced by or under the 
direction of a licensed land surveyor or licensed civil 
engineer legally authorized to practice land surveying 
prior to the time when any streets, highways, other 
rights-of-way, or easements are improved, constructed, 
reconstructed, maintained, resurfaced, or relocated, 
and a corner record or record of survey of the 
references shall be filed with the county surveyor.  
 



(c) A permanent monument shall be reset in the surface of 
the new construction or a witness monument or 
monuments set to perpetuate the location if any monument 
could be destroyed, damaged, covered, disturbed, or 
otherwise obliterated, and a corner record or record of 
survey shall be filed with the county surveyor prior to the 
recording of a certificate of completion for the project. 
Sufficient controlling monuments shall be retained or 
replaced in their original positions to enable property, right-
of-way and easement lines, property corners, and 
subdivision and tract boundaries to be reestablished without 
devious surveys necessarily originating on monuments 
differing from those that currently control the area. (d) The 
governmental agency performing or permitting 
construction or maintenance work is responsible for 
ensuring that either the governmental agency or 
landowner performing the construction or maintenance 
work provides for monument perpetuation required by this 
section.  
 



(e) It shall be the duty of every licensed land 
surveyor or licensed civil engineer legally 
authorized to practice land surveying to 
assist the governmental agency in matters of 
maps, field notes, and other pertinent 
records. Monuments set to mark the limiting 
lines of highways, roads, streets or right-of-
way or easement lines shall not be deemed 
adequate for this purpose unless specifically 
noted on the corner record or record of 
survey of the improvement works with direct 
ties in bearing or azimuth and distance 
between these and other monuments of 
record. (f) The decision to file either a corner 
record or a record of survey as required by 
subdivision (b) or (c) shall be at the election 
of the licensed land surveyor or licensed civil 
engineer legally authorized to practice land 
surveying submitting the document.  



8774. Right of entry (a) The right of entry upon or to real property to 
investigate and utilize boundary evidence, and to perform surveys, is a right of 
persons legally authorized to practice land surveying, and it is the 
responsibility of the owner or tenant who owns or controls property to 
provide reasonable access without undue delay. The right of entry is not 
contingent upon the provision of prior notice to the owner or tenant. 
However, the owner or tenant shall be notified of the proposed time of entry 
where practicable. (b) The requirements of subdivision (a) do not apply to 
monuments within access controlled portions of freeways. (c) When required 
for a property survey, monuments within a freeway right-of-way shall be 
referenced to usable points outside the access control line by the agency 
having jurisdiction over the freeway when requested in writing by the 
registered civil engineer or licensed land surveyor who is to perform the 
property survey. The work shall be done within a reasonable time period by 
the agency in direct cooperation with the engineer or surveyor and at no 
charge to him or her. 
 
PROPOSED LANGUAGE PERHAPS? 
 
The use of drones in connection with the evaluation of boundary evidence and 
topographic mapping shall be permitted pursuant to the right of entry for 
persons authorized to practice land surveying. 



Disputes over the Location of Existing 
Walls or Fences in California 
 
By Lawrence Lacombe 
 
The author does not intend the following article to be a source of 
legal advice. If you have a legal problem, you are cautioned to 
hire a lawyer for advice and document preparation. Preparing 
legal descriptions is the business of the Land Surveyor under 
Section 8726 (e) Business. & Professions Code. The following 
article was written in 2002 for Stanton Land Surveys 
(stantonsurvey.com) and modified for the use of the California 
Land Title Association. 
 
A neighbor whose existing fence or wall was set several feet over 
on an adjoining owner's property for more than seven years 
might think he has a supportable claim to the portion of the 
adjoining land enclosed by his fence or wall. If that neighbor had 
read only Curtis Brown (Boundary Control & Legal Principles, 4th 
Ed. (1995); and Evidence and Procedures for Boundary Location 
4th Ed. (2002)), and maybe perused some California statutes, he 
might feel encouraged to try his claim in court. 



But if that neighbor found out what courts in 
California had been saying on the subject – 
particularly in the last fifteen years or so, he 
would know that if he filed a complaint or 
cross complaint based on fence or wall 
location, he would very likely lose. 
 
California courts probably will not apply the 
doctrines of adverse possession, prescriptive 
easement, agreed-upon boundary, or even 
practical location, to settle most disputes 
over a wall or fence that is perceived to be 
located too far away from the property 
boundary.  
 
As demonstrated in some significant case 
reports discussed below, the happier 
landowner is one who hires a land surveyor 
experienced in boundary location, and relies 
on the good will of his neighbor to reach a 
settlement of any perceived claim, staying out 
of court altogether. 



In Silacci v Abramson, 45 Cal App 4th 558; 53 Cal 
Rptr 2d 37 (1996), the defendants cross 
complained against the landowner, proving all 
necessary elements of their case for prescriptive 
easement. But the appeals court reversed the 
trial court's judgment for the trespassing 
neighbor, stating that the trial court's application 
of the doctrine of prescriptive easement to a 
backyard area "…perverts the classical distinction 
in real property law between ownership and 
use."  
 
In Raab v. Casper, 51 Cal App 3d 866; 124 Cal 
Rptr 590 (1975), the appeals court partially 
reversed the trial court's judgment, severing and 
remanding the yard and landscaping claim but 
affirming the other claims to active easement 
use for specific purposes. 10/42 



Location of the Fixed Offshore 
Boundary Between the United States 
and California that is Parallel to the 
Coastline of Mainland California.  
 
Plane coordinates refer to the Universal Transverse 
Mercator (UTM). All coordinates are referenced to the 
North American Datum 1983 (NAD 83), which is equivalent 
to the World Geodetic System 1984 (WGS 84).  
 
Pursuant to 43 U.S.C. 1301(b), upon entry of this decree, the 
federal-state boundary shall be immobilized at the 
coordinates provided in paragraph 3 and shall not be 
ambulatory.  
 
SUPREME COURT OF THE UNITED STATES No. 5 Orig. UNITED 
STATES OF AMERICA, PLAINTIFF v. STATE OF CALIFORNIA ON 
BILL OF COMPLAINT [December 15, 2014] The joint motion 
for entry of a supplemental decree is granted.  
 





CERTIFICATE OF MERIT 
CALIFORNIA CODE OF CIVIL PROCEDURE § 411.35 

 

(a) In every action, including a cross-complaint for damages or indemnity, 
arising out of the professional negligence of a person holding a valid 
architect's certificate issued pursuant to Chapter 3 (commencing with 
Section 5500) of Division 3 of the Business and Professions Code, or of a 
person holding a valid registration as a professional engineer issued 
pursuant to Chapter 7 (commencing with Section 6700) of Division 3 of the 
Business and Professions Code, or a person holding a valid land surveyor's 
license issued pursuant to Chapter 15 (commencing with Section 8700) of 
Division 3 of the Business and Professions Code on or before the date of 
service of the complaint or cross-complaint on any defendant or cross-
defendant, the attorney for the plaintiff or cross-complainant shall file and 
serve the certificate specified by subdivision (b). 
 
(b) A certificate shall be executed by the attorney for the plaintiff or cross-
complainant declaring one of the following: 



(1) That the attorney has reviewed the facts of the case, that 
the attorney has consulted with and received an opinion from 
at least one architect, professional engineer, or land surveyor 
who is licensed to practice and practices in this state or any 
other state, or who teaches at an accredited college or 
university and is licensed to practice in this state or any other 
state, in the same discipline as the defendant or cross-
defendant and who the attorney reasonably believes is 
knowledgeable in the relevant issues involved in the particular 
action, and that the attorney has concluded on the basis of this 
review and consultation that there is reasonable and 
meritorious cause for the filing of this action.  The person 
consulted may not be a party to the litigation.   
 
The person consulted shall render his or her opinion that the 
named defendant or cross-defendant was negligent or was not 
negligent in the performance of the applicable professional 
services. 

 



(2) That the attorney was unable to obtain the 
consultation required by paragraph (1) because a 
statute of limitations would impair the action and 
that the certificate required by paragraph (1) 
could not be obtained before the impairment of 
the action.  If a certificate is executed pursuant to 
this paragraph, the certificate required by 
paragraph (1) shall be filed within 60 days after 
filing the complaint. 
 
(3) That the attorney was unable to obtain the 
consultation required by paragraph (1) because 
the attorney had made three separate good faith 
attempts with three separate architects, 
professional engineers, or land surveyors to obtain 
this consultation and none of those contacted 
would agree to the consultation. 
 



(c) Where a certificate is required pursuant to this section, 
only one certificate shall be filed, notwithstanding that 
multiple defendants have been named in the complaint or 
may be named at a later time. 
 
(d) Where the attorney intends to rely solely on the 
doctrine of “res ipsa loquitur,” (Latin for “the thing 
speaks for itself”) as defined in Section 646 of the 
Evidence Code, or exclusively on a failure to inform of 
the consequences of a procedure, or both, this section 
shall be inapplicable.   
 
The attorney shall certify upon filing of the complaint that 
the attorney is solely relying on the doctrines of “res ipsa 
loquitur” or failure to inform of the consequences of a 
procedure or both, and for that reason is not filing a 
certificate required by this section. 



(e) For purposes of this section, and subject to 
Section 912 of the Evidence Code, an attorney who 
submits a certificate as required by paragraph (1) 
or (2) of subdivision (b) has a privilege to refuse to 
disclose the identity of the architect, professional 
engineer, or land surveyor consulted and the 
contents of the consultation.  The privilege shall 
also be held by the architect, professional 
engineer, or land surveyor so consulted.  If, 
however, the attorney makes a claim under 
paragraph (3) of subdivision (b) that he or she was 
unable to obtain the required consultation with the 
architect, professional engineer, or land surveyor, 
the court may require the attorney to divulge the 
names of architects, professional engineers, or 
land surveyors refusing the consultation. 
 



(f) A violation of this section may constitute 
unprofessional conduct and be grounds for discipline 
against the attorney, except that the failure to file the 
certificate required by paragraph (1) of subdivision 
(b), within 60 days after filing the complaint and 
certificate provided for by paragraph (2) of 
subdivision (b), shall not be grounds for discipline 
against the attorney. 
 
(g) The failure to file a certificate in accordance with 
this section shall be grounds for a demurrer pursuant 
to Section 430.10 or a motion to strike pursuant to 
Section 435. 
demurrer 
n. (dee-muhr-ur) a written response to a complaint filed in a lawsuit which, in effect, pleads for dismissal on the point that even if the facts alleged in the complaint were true, there is no legal basis for a 
lawsuit. A hearing before a judge (on the law and motion calendar) will then be held to determine the validity of the demurrer. Some causes of action may be defeated by a demurrer while others may 
survive. Some demurrers contend that the complaint is unclear or omits an essential element of fact. If the judge finds these errors, he/she will usually sustain the demurrer (state it is valid), but "with 
leave to amend" in order to allow changes to make the original complaint good. An amendment to the complaint cannot always overcome a demurrer, as in a case filed after the time allowed by law to 
bring a suit. If after amendment the complaint is still not legally good, a demurrer will be granted sustained. In rare occasions, a demurrer can be used to attack an answer to a complaint. Some states 
have substituted a motion to dismiss for failure to state a cause of action for the demurrer. 



(h) Upon the favorable conclusion of the litigation with respect to any party 
for whom a certificate of merit was filed or for whom a certificate of merit 
should have been filed pursuant to this section, the trial court may, upon 
the motion of a party or upon the court's own motion, verify compliance 
with this section, by requiring the attorney for the plaintiff or cross-
complainant who was required by subdivision (b) to execute the certificate 
to reveal the name, address, and telephone number of the person or 
persons consulted with pursuant to subdivision (b) that were relied upon 
by the attorney in preparation of the certificate of merit.  The name, 
address, and telephone number shall be disclosed to the trial judge in an in-
camera* proceeding at which the moving party shall not be present.  If the 
trial judge finds there has been a failure to comply with this section, the 
court may order a party, a party's attorney, or both, to pay any reasonable 
expenses, including attorney's fees, incurred by another party as a result of 
the failure to comply with this section. 
 
*A legal proceeding when a hearing is held before the judge in private chambers or when the public 

is excluded from the courtroom 



(i) For purposes of this section, “action” includes 
a complaint or cross-complaint for equitable 
indemnity arising out of the rendition of 
professional services whether or not the 
complaint or cross-complaint specifically 
asserts or utilizes the terms “professional 
negligence” or “negligence.” 
 
 
(The right to equitable indemnity arises from the legal concept 
that when someone has been compelled to pay damages caused 
by another wrongdoer, in fairness, the innocent party should 
recover from that wrongdoer.  California recognizes two forms of 
indemnity, one is express contractual indemnity, and the other is 
implied (aka “equitable indemnity”).  Express indemnity requires 
a contract (between the indemnitor and indemnitee), while no 
contract is required to apply the doctrine of equitable 
indemnity.) 
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GOVERNMENT CODE 
  

(RELATING TO A PROFESSIONAL BEING DEPOSED ON A PROJECT WHEREIN HE/SHE WAS 

ORIGINALLY INVOLVED IS ENTITLED TO NORMAL RATES OF COMPENSATION) 

  

68092.5.  (a) A party requiring testimony before any court, tribunal, or arbiter in any civil action or proceeding from any expert 

witness, other than a party or employee of a party, who is either,  

  

(1) an expert described in subdivision (b) of Section 2034.210 of the Code of Civil Procedure,  

  

(2) a treating physician and surgeon or other treating health care practitioner who is to be asked to express an opinion during 

the action or proceeding, or  

  

(3) an architect, professional engineer, or licensed land surveyor who was involved with the original project design or survey 

for which he or she is asked to express an opinion within his or her expertise and relevant to the action or proceeding, shall pay 

the reasonable and customary hourly or daily fee for the actual time consumed in the examination of that witness by any 

party attending the action or proceeding.  The hourly or daily fee shall not exceed the fee charged the party who retained the 

expert except where the expert donated his or her services to a charitable or other nonprofit organization.  A daily fee shall only 

be charged for a full day of attendance at a deposition or where the expert was required by the deposing party to be available 

for a full day and the expert necessarily had to forego all business he or she would have otherwise conducted that day but for 

the request that he or she be available all day for the scheduled deposition. 



  

The party requiring the attendance shall either accompany the service of the subpoena or notice 

with a tender of the expert's fee based on the anticipated length of time the expert is required to 

remain at such place pursuant to the notice or subpoena or tender that fee at the required time 

of appearance.  The expert's fee shall be delivered to the attorney for the party designating the 

expert.  If the appearance of the expert takes longer than anticipated, the party serving the 

subpoena or notice shall pay the balance of the expert's fee within five days of receipt of an 

itemized statement from the expert.  The party designating the expert is responsible for any fee 

charged by the expert for preparing for the testimony and for traveling to the place of the civil 

action or proceeding, as well as for any travel expenses of the expert, unless otherwise 

determined by the court. 

  

(b) The service of a proper subpoena or notice accompanied by the tender of the expert witness 

fee described in subdivision (a) is effective to require the party employing or retaining the 

expert to produce the expert for testimony.  If the party serving the notice or 

subpoena fails to tender the expert's fee under subdivision (a), the expert shall not be required 

to appear at that time unless the parties stipulate otherwise. 

  

(c) If a party requiring the appearance by subpoena or notice of another party's expert witness 

under this subdivision deems that the hourly or daily fee of that expert for providing testimony 

is unreasonable, that party may move for an order setting the compensation of that expert.  This 

motion shall be accompanied by a declaration stating facts showing a reasonable and good faith 

attempt at an informal resolution of each issue presented by the motion.  Notice of this motion 

shall also be given to the expert. 

  

    





In any such attempt at an informal resolution, either the party or the 

expert shall provide the other with (A) proof of the ordinary and 

customary fee actually charged and received by that expert for similar 

services provided outside the subject litigation, (B) the total number of 

times the presently demanded fee has ever been charged and received by 

that expert, and (C) the frequency and regularity with which the 

presently demanded fee has been charged and received by that expert 

within the two-year period preceding the hearing on the motion. 

Provisions (B) and (C) shall apply to actions filed after January 1, 1994. 

    

In addition to any other facts or evidence, the expert or the party 

designating the expert shall provide, and the court's determination as to 

the reasonableness of the fee shall be based upon, (1) proof of the 

ordinary and customary fee actually charged and received by that expert 

for similar services provided outside the subject litigation, (2) the total 

number of times the presently demanded fee has ever been charged and 

received by that expert, and (3) the frequency and regularity with which 

the presently demanded and any other fee has been charged and received 

by that expert within the two-year period preceding the hearing on the 

motion.  The court may also consider (4) the ordinary and customary 

fees charged by similar experts for similar services within the relevant 

community, and (5) any other factors the court deems necessary or 

appropriate to make its determination. 

  

 



Upon a determination that the fee demanded by that expert is 

unreasonable, and based upon the evidence and factors considered, 

the court shall set the fee of the expert providing testimony. 

  

(d) In the event the proceeding at which the expert witness has been 

notified his or her attendance is required is continued or canceled in 

advance of the time for which it is scheduled, such witness shall be 

notified of the continuance or cancellation by the party requiring his 

or her attendance by the quickest and most reliable means of giving 

notice under the circumstances.  In the event such party fails to give 

notice as required by this subdivision, then the expert witness shall 

be entitled to receive the compensation specified in subdivision (a) of 

this section, notwithstanding his or her failure to give any testimony. 

 

(e) An express contract entered into between a person and the party 

requesting or requiring the person to testify, relating to 

compensation, shall be enforceable and shall prevail over the 

provisions of this section. 

  

(f) The deposition of an expert witness is governed by Chapter 18 

(commencing with Section 2034.010) of Title 4 of Part 4 of the Code 

of Civil Procedure. 

  



Filed 9/11/15 CERTIFIED FOR PARTIAL PUBLICATION* IN THE COURT OF APPEAL OF THE 
STATE OF CALIFORNIA SECOND APPELLATE DISTRICT DIVISION THREE JAIME A. SCHER et 
al., Plaintiffs, Appellants and Respondents, v. JOHN F. BURKE et al., Defendants, 
Appellants and Respondents.  

This is a dispute between 
landowners about the right to 
vehicular access over two roads in 
the unincorporated Topanga 
Canyon area of Los Angeles 
County. After trial to the bench, 
the court ruled that the two roads 
had been dedicated as public 
streets, and that plaintiffs, Jaime 
A. Scher and Jane McAllister, had 
an implied easement over the 
roads for access to their property. 





In the published portion of this opinion, 
we hold that Civil Code section 1009 bars 
all use of non-coastal private real 
property, not simply recreational use of 
such property, from ever ripening into an 
implied dedication to the public after the 
effective date of that statute. Hence, the 
trial court erred in considering evidence 
about use of the subject roads after 
March 4, 1972 to support its finding that 
the roads were impliedly dedicated to 
public use.  

In the unpublished portion of this opinion, we 
hold that the trial court misapplied the law 
when it ruled that plaintiffs have an implied 
easement that arose before 1902, while the 
land was still owned by the federal 
government. We also conclude that the court 
erred in ruling that the two roads were 
dedicated to public use during that time. There 
is no evidence of the roads’ use before 1972 
such as would support a finding that they were 
impliedly dedicated as public streets. With 
respect to plaintiffs’ appeal, we conclude that 
the trial court did not err in ruling that plaintiffs 
failed to prove they had an express easement 
or an easement by prescription, or were 
entitled to an equitable easement.  





NON PUBLISHED SEGMENT 
 

A survey plat dated 1895 shows a dotted 
line lying next to a solid-line “Road,” located 
generally in the area of Henry Ridge 
Motorway wending roughly along the ridge 
line, across the land corresponding to 
property now owned by Marshall, 
Erickson/Malick, and Schroder. Exactly 
where the “Road” lay in 1895 cannot be 
established. At the time, the property 
belonged to the United States Government.  
The 1895 survey plat also reflects a dotted-
line identified as a “Trail” lying to the east of 
the “Road,” and located in Section 1 
generally where Greenleaf Canyon Road lies 
now. Plaintiffs’ title expert Anya Stanley 
inferred from the survey plat that in 1895, 
the “Road” along Henry Ridge was more 
established than the “Trail.” 
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A map of Topanga in 1908, derived by MacNeil from earlier 
maps, labeled the “Road” from the 1895 survey plat as the 
“Ridge Trail,” while the 1895 “Trail” became “Greenleaf Road.”  
 
The 1908 map does not clarify the locations of the 1895 “Road” 
or the 1908 “Ridge Trail.” Stanley testified the route of the 
“Ridge Trail” has changed since the 19th century. For example, 
the 1908 “Ridge Trail” is not identical to what is now Henry 
Ridge Motorway because the modern road extends farther 
north than in 1895, and was reconfigured in the south to follow 
a straighter path into what is now School Road.   
 
MacNeil created the 1908 map from the 1895 survey plat, 
never intending it to constitute a survey of the location of 
Henry Ridge, and so he testified it was “never established that 
it was [Henry Ridge] Motorway all the way to [Greenleaf 
Canyon Road].” The 1895 survey plat and the 1908 map do not 
identify the roads’ actual locations a century ago, and there is 
no other evidence to indicate whether today’s Henry Ridge 
Motorway exists in the same location as “Ridge Trial” did on 
the 1908 map, or in 1902 when the first patent was issued in 
this case. 

Much of this lawsuit concerns whether and 
in what manner Henry Ridge Motorway and 
Gold Stone Road were used by the public.  



Unable to locate eyewitnesses from the 1800s 
through the early 1900s, plaintiffs relied on inferences 
from photographs, lot books, the parties’ chains of 
title, historical society documents, and the above-
described maps and instruments.  
 
The 1908 map reflects some development in the 
Topanga Canyon area, such as houses, a tavern, a post 
office, inns, campsites, a general store, and a school. 
A tavern with cabins operated in 1908 on Chaney’s 
Road, east of Greenleaf Road.  
 
Automobiles were photographed at the Topanga 
General Store in the 1920s. Photographs show the 
evolution of the area’s development starting with mail 
delivery in 1880, although plaintiffs’ expert Stanley 
admitted “it [the photography] doesn’t prove 
anything.” No development is depicted along the 
“Ridge Trail” in 1908. Instead, all of the development 
is accessible from other roads, including the “Topanga 
to Calabasas Road,” now called Old Topanga Canyon 
Road. 



When Pauline Stewart, the “matriarch of Henry Ridge,” moved 
to Henry Ridge Motorway in 1977, it was merely a “fire road.” 
In 1984, the Los Angeles County Fire Department notified 
Stewart that it would no longer maintain the road because the 
“County had designated it as a private road.”  Stewart 
described Henry Ridge in a 1988 letter as “a road on private 
property so it is considered a private road, it is not a public 
thoroughfare, even though it is open to the public for all 
practical purposes.”  

Plaintiffs purchased their Section 1 property in 1998. They have 
an easement, recorded in 1948, giving them access northerly 
along “that certain road only, now known as a fire road and 
connected with proposed Mulholland Blvd.” Plaintiffs’ tenants’ 
leases specify that the tenants may use Henry Ridge Motorway 
to the north for access but not to the south, except “in case of 
dire emergency.” Plaintiff Scher testified that since purchasing 
his Section 1 property he intended to establish rights south 
along Henry Ridge Motorway and Gold Stone Road. 



Plaintiffs bought their Section 12 property off of Old Topanga 
Canyon Road in 2007. Undeveloped, plaintiffs’ Section 12 lot 
measures 1,250 square feet and does not touch Henry Ridge 
Motorway or Gold Stone Road. Scher testified he bought the 
Section 12 lot “ ‘partially to stick a thorn in my neighbor’s side’ 
” and because plaintiffs wanted to claim a right to use the two 
roads at issue under the Declarations of Easements, which 
plaintiffs believed benefitted Section 12 owners, but not 
plaintiffs’ Section 1 property 

Marshall purchased her property in 1987. In 1990, after 
recording her trail dedication and obtaining a Coastal 
Commission development permit, Marshall began constructing 
a residence located 24 feet from Henry Ridge Motorway. 
Marshall posted signs on the northern and southern 
boundaries of her property declaring “Private Road permission 
to pass subject to control of owner. Penal Code 602 and Section 
1008 Civil Code.” Marshall hung the signs to prevent people 
from gaining prescriptive rights on her property.  



In 1991, Marshall installed a locked gate across Henry Ridge 
Motorway on the northern boundary of her land and later 
electrified it. Marshall gave gate keys for emergencies to the 
fire department and her neighbors, including Stewart, who 
passed one on to plaintiffs when they bought the property. 
When closed, the gate prevents only vehicular access; hikers 
and equestrians can circumnavigate it. 

Erickson and Malick, attracted by the quiet and privacy, 
purchased their north parcel in 1996 and their south parcel in 
2000. Erickson “religiously” stops drivers on Gold Stone Road 
and Henry Ridge Motorway who he does not recognize. 
Erickson once challenged Scher’s right to use the road on the 
Erickson/Malick south property. Malick has “often” stopped 
people on Gold Stone Road because they were following the 
Thomas Brothers’ Guide to Henry Ridge Motorway. In 2008, 
Erickson and Malick recorded two declarations granting 
consent to use Henry Ridge Motorway on their two parcels 
pursuant to Civil Code section 813. 



We decline to otherwise imply an access easement by 
necessity over Marshall’s property as there is no showing of 
strict necessity. Plaintiffs’ land is by no means landlocked.  

Plaintiffs produced no evidence that the federal government intended to 
reserve an access easement when it issued its patents. Common ownership 
aside, the trial court erred in finding an easement by implication across 
Marshall’s or any other defendant’s parcel because there is no clear 
evidence that the federal government intended to reserve an easement for 
access. The parties dispute whether the record shows the government’s 
intent to reserve an access easement. They focus on the use element of the 
cause of action. Plaintiffs argue the homesteaders’ use is sufficient 
evidence; defendants counter that our focus should be on the government’s 
actions 

Defendants challenge the trial court’s interpretation and application of Civil Code section 1009 in 
ruling that the two roads were dedicated to public use. 1. The law of public dedication A dedication is 
the voluntary application of land “ ‘for some public use, made by the fee owner, and accepted by the 
public. By virtue of this offer which the fee owner has made, he is precluded from reasserting an 
exclusive right over the land now used for public purposes.’ ” (Friends of the Trails v. Blasius (2000) 78 
Cal.App.4th 810, 820-821 (Blasius); 10 Miller & Starr, Cal. Real Estate, supra, § 26:1, pp. 26-3 to 26-4.) 
“Dedications may occur pursuant to statute or the common law. [Citation.]” (Blasius, at p. 820.)  



Civil Code section 1009 prevents all 
public use after 1972, not just 
recreational use, from ripening into 
an implied dedication to public use, 
and thus the trial court’s 
interpretation and application of 
that statute was legal error. 



1009. (a) The Legislature finds that: (1) It is in the best interests of the state to 
encourage owners of private real property to continue to make their lands 
available for public recreational use to supplement opportunities available on 
tax-supported publicly owned facilities. (2) Owners of private real property are 
confronted with the threat of loss of rights in their property if they allow or 
continue to allow members of the public to use, enjoy or pass over their 
property for recreational purposes. (3) The stability and marketability of record 
titles is clouded by such public use, thereby compelling the owner to exclude 
the public from his property.  
 
(b) Regardless of whether or not a private owner of real property has recorded 
a notice of consent to use of any particular property pursuant to Section 813 of 
the Civil Code or has posted signs on such property pursuant to Section 1008 of 
the Civil Code, except as otherwise provided in subdivision (d), no use of such 
property by the public after the effective date of this section shall ever ripen to 
confer upon the public or any governmental body or unit a vested right to 
continue to make such use permanently, in the absence of an express written 
irrevocable offer of dedication of such property to such use, made by the 
owner thereof in the manner prescribed in subdivision (c) of this section, which 
has been accepted by the county, city, or other public body to which the offer 
of dedication was made, in the manner set forth in subdivision (c).  

 

 



(c) In addition to any procedure authorized by law and not prohibited by this section, 
an irrevocable offer of dedication may be made in the manner prescribed in Section 
7050 of the Government Code to any county, city, or other public body, and may be 
accepted or terminated, in the manner prescribed in that section, by the county 
board of supervisors in the case of an offer of dedication to a county, by the city 
council in the case of an offer of dedication to a city, or by the governing board of any 
other public body in the case of an offer of dedication to such body.  
 
(d) Where a governmental entity is using private lands by an expenditure of public 
funds on visible improvements on or across such lands or on the cleaning or 
maintenance related to the public use of such lands in such a manner so that the 
owner knows or should know that the public is making such use of his land, such use, 
including any public use reasonably related to the purposes of such improvement, in 
the absence of either express permission by the owner to continue such use or the 
taking by the owner of reasonable steps to enjoin, remove or prohibit such use, shall 
after five years ripen to confer upon the governmental entity a vested right to 
continue such use.  
 
(e) Subdivision (b) shall not apply to any coastal property which lies within 1,000 yards 
inland of the mean high tide line of the Pacific Ocean, and harbors, estuaries, bays 
and inlets thereof, but not including any property lying inland of the Carquinez Straits 
bridge, or between the mean high tide line and the nearest public road or highway, 
whichever distance is less.  

 

 



Carquinez Straits Bridge - Interstate 80 between Crockett and Vallejo  
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(f) No use, subsequent to the effective date of this section, by the public of property described in subdivision (e) shall constitute 
evidence or be admissible as evidence that the public or any governmental body or unit has any right in such property by 
implied dedication if the owner does any of the following actions: (1) Posts signs, as provided in Section 1008, and renews the 
same, if they are removed, at least once a year, or publishes annually, pursuant to Section 6066 of the Government Code, in a 
newspaper of general circulation in the county or counties in which the land is located, a statement describing the property and 
reading substantially as follows: "Right to pass by permission and subject to control of owner: Section 1008, Civil Code." (2) 
Records a notice as provided in Section 813. (3) Enters into a written agreement with any federal, state, or local agency 
providing for the public use of such land. After taking any of the actions set forth in paragraph (1), (2), or (3), and during the 
time such action is effective, the owner shall not prevent any public use which is appropriate under the permission granted 
pursuant to such paragraphs by physical obstruction, notice, or otherwise. (g) The permission for public use of real property 
referred to in subdivision (f) may be conditioned upon reasonable restrictions on the time, place, and manner of such public 
use, and no use in violation of such restrictions shall be considered public use for purposes of a finding of implied dedication.  
 

 

 



QUESTION, ANSWERS, THE END 


